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MATTER OF: Sergeant Gregory J. Teche, USMC -

DIGEST: Marine Corps member who received retroactively
effective promotion to grade E-4 at which time
he had more than 2 years of service, and who
subsequently acquired an individual-sponsored
dependent at his overseas station is not
entitled to housing and cost-of-living allow-
ances under the Joint Travel Regulations in
effect at time he reported for overseas tour
of duty. A revision in the Joint Travel Regula-
tions which subsequently permits payment of the
allowances may not be applied retroactively.

This is in response to a letter from the Disbursing Office X /0
Marine Corps. Air Station, Kaneohe Bay, Hawaii, requesting an V
advance decision concerning the entitlement of Sergeant Gregory J.
Teche, USMC, 399-64-1920, to overseas station allowances under the
circumstances described. The request was assigned Control
No. 78-36 and forwarded to us by the Per Diem, Travel and Trans-
portation Allowance Committee.

Sergeant Teche was a lance corporal (E-3), without dependents -
when he was ordered to a 24-month unaccompanied tour of duty at
Kaneohe Bay, Hawaii. He reported for duty in Hawaii on February 10,
1977. On March 10, 1977, he was notified of his promotion to
corporal (E-4). This promotion was, however, effective February 1,
1977, "for all purposes, including pay and allowances.' Apparently,
on February 1, 1977, he had over 2 years of service.

Sergeant Teche was married on December 17, 1977. His individual-
sponsored dependent wife arrived in Hawaii on January 9, 1978.
Sergeant Teche's rotation tour date is February 10, 1979, and his
service expires on June 23, 1979. He does not desire to extend his
tour. Since Sergeant Teche was not technically in an E-4 position
(with 2 years of service or tore) at the date he reported for duty
and since he was unable to opt for an accompanied tour of duty
because he had no dependents at the date he reported for duty, the
Disbursing Officer questions whether he is entitled to overseas
housing and cost-of-living allowances when he was not using the
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available Government quarters or mess because he was residing with
his individually sponsored dependent.

Pursuant to Volume 1 of the Joint Travel Regulations (1 JTR)
in effect on the date of Sergeant Teche's tour of duty, he would
not be entitled to housing and cost-of-living allowances. Subsec-
tion M4301-3(f)(4), 1 JTR (change 283, September 1, 1976), in effect
in February 1977, provided:

"(4) Individual-Sponsored Dependents in
Vicinity of Permanent Duty Station. Notwithstanding
any other provisions of this paragraph, a member in
pay grade E-4 (with over 2 years service) or higher
grade who reports for duty at an overseas duty
station for an unaccompanied tour of duty after
31 May 1974, will not be entitled:

"1. to cost-of-living allowance when he is
permitted to mess separately, or

"2. to housing allowance when he does not
occupy available Government quarters

based on the presence of individual-sponsored
dependents in the vicinity of his permanent duty
station. A member in pay grade E-4 (with over
2 years service) or higher grade serving an unaccom-
panied tour of duty who is not authorized housing
allowance and/or cost-of-living allowance on 31 May
1974 will not become entitled to these allowances if
he is joined by or acquires individual-sponsored
dependents after that date." (Emphasis supplied.)

Since Sergeant Teche's promotion was effective "for all purposes,
including pay and allowance" on February 1, 1977, he was a member in
pay grade E-4 (with 2 years of service or more) at the time he
reported for duty overseas. He subsequently acquired an individual-
sponsored dependent. Thus, a literal reading of the applicable
regulation precludes paying the station allowances to Sergeant Teche.

However, endorsements received with the Disbursing Officer's
request present the view that the regulation set forth above may
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have been based on an overly restrictive interpretation of a
policy memorandum, dated April 15, 1974, from the Assistant Secretary
of Defense (Manpower and Reserve Affairs). A review of that memoran-
dum by the Per Diem, Travel and Transportation Allowance Committee
resulted in a conclusion by the Committee that the prohibition on
payment of station allowances was intended to apply only to those
members who on the effective date of transfer were members in

an eligible grade (E-4 with 2 years of service and higher grades)
with dependents. The Committee reached the conclusion that the
prohibition should not apply to those members who were unable to
choose an accompanied tour because they had no dependents on their
effective date of transfer. In view of that conclusion the regula-
tions were revised on September 1, 1978.

However, Sergeant Teche is not entitled to housing and cost-
of-living allowances under the regulation in force on the date of
his overseas tour of duty. As noted above, that regulation clearly
proscribed the receipt of station allowances by members in a grade
of E-4 (with 2 years of service or more) even when such members
subsequently acquired dependents.

In certain cases where a regulation was based upon clearly
erroneous information and did not represent a judgment' arrived at
upon consideration of the actual circumstances, we have allowed
exceptions to the general rule against retroactive application of
a regulation. See 56 Comp. Gen. 1015 (1977) and cases cited there.
However, the changed regulation in this case does not appear to
have been made to correct a clearly erroneous prior regulation.
Instead, it appears to have been based on a changed interpretation
of a policy statement. Therefore, while the regulation has been
revised, the revision can not be applied retroactively and payment
in this case is not authorized. Cf. 56 Comp. Gen. 525 (1977).

Accordingly, payment of housing and cost-of-living allowances
to Sergeant Teche in these circumstances is not authorized.

DeputyComptroller 2ene!ra

of the United States
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